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INTRODUCTION

Securities and Futures Ordinance (SFO) contains:

. civil market misconduct offences (Part XllI)
« criminal market misconduct offences (Part XIV)

6 types of market misconduct:

insider dealing

false trading

price rigging

disclosure of information about prohibited transactions

disclosure of false and misleading information inducing transactions

stock market manipulation

.+ Market Misconduct Tribunal (MMT) deals with civil cases
« Courts deal with criminal cases
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WHAT IS INSIDER DEALING?

A person connected with an HKEX-listed company (Listco) has
privileged information which could impact Listco’s share price if
it becomes publicly known, and that persons deals, or procures
someone else to deal, in Listco's listed securities or their
derivatives to make a profit or avoid a loss before the
information is made public

OR

A person obtains information from another person they know to
be connected with a Listco and deals, or procures someone
else to deal, in Listco's listed securities or their derivatives to
make a profit or avoid a loss before the information is made
public



PERSON WITH INSIDE INFORMATION DEALS IN
SECURITIES OF LISTCO WITH WHICH HE IS
CONNECTED -SFO s 270(1)(a) + s291(1)(a)

Person connected with a Listco has information they know is inside information and:

- deals in Listco's listed securities or their derivatives (or those of a related corporation)

OR

- counsels or procures another person to deal in those listed securities or derivatives,
knowing or having reasonable cause to believe that the other person will deal in them



2. TAKEOVER OFFER - BIDDER DEALS IN LISTED TARGET'S
SHARES SFO - s270(1)(b) + s291(1)(b)

A person who is contemplating or has contemplated making a take-over offer
for a Listco + knows the information that the offer is contemplated, or is no
longer contemplated, is inside information:

- deals in Listco’s listed securities or their derivatives or those of a related
corporation, otherwise than for the purpose of the takeover;

OR

- counsels or procures another person to deal in those listed securities or
derivatives, otherwise than for the purpose of the takeover



3. PERSON CONNECTED WITH LISTCO LEAKS
INSIDE INFORMATION - SFO s270(1)(c) + s291(3)

When a person connected with a Listco:
- has information they know is inside information; and

- discloses the information (directly or indirectly) to another person , knowing or
having reasonable cause to believe that the other person will use the
information to deal (or counsel or procure another person to deal) in Listco’s
listed securities or their derivatives or those of a related corporation



4. BIDDER LEAKS TAKEOVER INFORMATION -
SFO s270(1)(d) + s291(4)

A person who is contemplating or has contemplated making a takeover offer
for a Listco + knows that the information that the offer is contemplated or no
longer contemplated is inside information:

- discloses the information (directly or indirectly) to another person, knowing
or having reasonable cause to believe that the other person will use the
information to deal, or to counsel or procure another person to deadl, in the
Listco’s listed securities or their derivatives or those of a related corporation



RECIPIENT OF INSIDE INFORMATION FROM
PERSON CONNECTED WITH A LISTCO DEALS
IN ITS LISTED SECURITIES OR THEIR DERIVATIVES -

SFO s271(1)(e) + s291(5)

Person who has received information they know to be inside information relating to
a Listco from a person they know is connected with the Listco and they know, or
have reasonable cause to believe, that the person held the information because of

their connection with the Listco:

 deals in Listco's listed securities or their derivatives or those of a related
corporation; or

- counsels or procures another person to deal in those listed securities or
derivatives



6.

RECIPIENT OF INSIDER INFORMATION
ABOUT A TAKEOVER DEALS
IN THE TARGET'S SHARES - SFO s270(1)(f) + s291(6)

When a person has received, directly or indirectly, from a person they know or
have reasonable cause to believe is contemplating, or no longer
contemplating, making a take-over offer for a Listco, information to that effect
and they know that is inside information in relation to the Listco + they

« deal in Listco's listed securities or their derivatives or those of a related
corporation; or

« counsel or procure another person to do so



7. PERSON WITH INSIDE INFORMATION SEEKS
TO FACILITATE DEALING ON OVERSEAS MARKET -
SFO s270(2) + s291(7)

A person who knowingly has inside information under SFO s270(1) or s291(1):

« counsels or procures another person to deal in Listco's listed securities or their
derivatives or those of a related corporation, knowing or having reasonable cause
to believe that the other person will deal in those securities or derivatives outside
Hong Kong on an overseas stock market; or

 discloses the inside information to another person knowing or having reasonable
cause to believe that they or some other person will use the inside information to
deal, or to counsel or procure another person to deal, in the Listco's listed
securities or their derivatives or in those of a related corporation outside Hong
Kong on an overseas stock market

10



INSIDER DEALING - DEFINITIONS

“SECURITIES”

Applicable definition is definition in ss. 245(1) + 285(1) (not the
definition in Part 1 of Schedule 1)

a) shares, stocks, debentures, loan stocks, funds, bonds or notes of, or
issued by (or which reasonably foreseeably will be issued by), a
body, a government or municipal government authority

The inclusion of instruments where it is reasonably foreseeable that
they will be issued means that securities not yet in existence at the
time of the insider dealing are still within the definition
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“SECURITIES” (Cont’d)

rights, options or interests (described as units or otherwise) in, or in respect
of, any instrument within (a) above

certificates of interest or participation in, temporary or interim certificates for,
receipts for, and warrants to subscribe for or purchase, any instrument within
(a) above

interests, rights or property commonly known as securities (whether in the
form of an instrument or not)

any interests, rights or property prescribed by notice under s.392 as securities
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INSIDER DEALING
“LISTED SECURITIES”

SFO definition of “listed” securities:
« HKEX-listed securities

. securities not yet listed (or issued) if, at time of the insider
dealing, it is reasonably foreseeable that they will be
(issued) & listed, & they subsequently are

« HKEX-listed securities suspended from trading

DOES NOT include securities listed on overseas exchanges
(unless dual-listed in Hong Kong)

« courts rely on SFO s300 for overseas-listed shares

+ see SFC v. Young Bik Fung and others [2018] HKCFA 45




SFC V. YOUNG BIK FUNG &
OTHERS

- Betty was a lawyer seconded to a HK bank working on its takeover of
Taiwan-listed Hsinchu Bank

- She knew of proposed takeover + tender offer price before its public
announcement

- Sister of one of solicitors opened a securities account in HK and
purchased >1.5 million Hsinchu shares before announcement

« Sept 2006 - tender offer announced

- Sister accepted the offer for all the shares + distributed profits of approx.
HK$2.7 million among defendants

14



SFC V. YOUNG BIK FUNG
& OTHERS

* Involved shares listed in Taiwan — outside the scope of HK's insider dealing regime

« Court relied on s.300 SFO
o offer to buy the shares was made in HK
o the sister’'s acceptance of the tender offer in HK

« Betty’'s misuse of material price sensitive information + breach of dealing
restrictions amounted to a scheme or act of deception under s. 300




SFC V. YOUNG BIK FUNG & OTHERS

- Court of Final Appeal — s.300 SFO applied in respect of securities
listed outside HK provided

o “substantial activities constituting the crime” occurred in HK

* Proposed amendments to SFO will extend insider dealing to cover
insider dealing conducted in HK involving securities listed on
overseas stock markets or their derivatives

o will not have to rely on SFO s300




PERSONS CONNECTED WITH A CORPORATION
SFO s247 + s287

 a director or employee of the Listco or a related corporation
» a substantial shareholder (2 5% shareholder) of the Listco or a related corporation

* person whose position may reasonably be expected to give them access to inside
information due to:

» qa professional or business relationship between the person (or their employer,
a company of which the person is a director, or a firm of which they are a
partner) and the Listco, a related corporation, or an officer or substantial
shareholder of either; or

= the person being a director, employee or partner of a substantial shareholder
of the Listco or a related corporation

17



PERSONS CONNECTED WITH A
CORPORATION: SFO s247 + s287

 the person has access to inside information by virtue of being connected
(within the meaning above) with another corporation + the inside
information relates to a transaction (actual or contemplated) involving
both corporations, or one of them and the listed securities of the other or
their derivatives, or to the fact that such transaction is no longer
contemplated

« the person was connected with the corporation at any time in the 6
months before a relevant dealing

e a corporation is connected with another corporation if any of its directors
or employees are connected

« SFO s248 + s288 — any public officer, member or employee of certain
bodies who, in that capacity, obtains inside information about a
corporation is deemed to be connected with that corporation




“CORPORATION”

Includes companies which are listed on HKEX but incorporated abroad

|

!

=
I

& NEGh

i
'
|

e
I
I
¥

il 4

Br-r RN

HNEE I 4R

R

1 | Iy
HIREIE SD...F SR
1

HmEN A
NINIEIE §

IR ENE TEr—Y NF AN

L
118
bl



“RELATED CORPORATIONS"

1) 2 or more corporations are “related corporations” of each other
if one of them is:

» the holding company or subsidiary of the other; or

» a subsidiary of the holding company of the other

2) Corporations are related if the same individual:
 controls composition of the board of directors of 2 or more corporations;
» controls >50% of the voting power at general meetings of 2 or more corporations; or

» holds >50% of the issued share capital (excluding any part with no right to

participate beyond a specified amount on a profit or capital distribution) of 2 or
more corporations 20



“INSIDE
INFORMATION"

SFO s.245(1) — “inside information” in relation to @ corporation is
specific information about:

o the corporation
o its shareholder or officer or
o its listed securities or their derivatives

- not generally known to the persons who are accustomed, or
would be likely, to deal in the corporation’s listed securities

- but would, if it were generally known to them, be likely to
materially affect the price of the listed securities

- same definition as under the obligation to publicly announce
inside information under SFO Part XIVA




“INSIDE INFORMATION" - MUST BE SPECIFIC

« means it must be capable of being identified, defined &
unequivocally expressed

FIRSTONE INTERNATIONAL HOLDINGS LTD

« Information will be sufficiently specific:

o “if it carries with it such particulars as to a transaction,
event or matter, or proposed transaction, event or matter,
so as to allow that transaction, event or matter, to be
identified and its nature to be coherently described and
understood”




“INSIDE INFORMATION" - MUST BE SPECIFIC

 Information does not need to be precise to be specific
o not necessary for all particulars or details of the transaction,
event or matter to be precisely known

 Information can still be deemed specific even if it has a vague
quality

- Contrast with mere rumours, vague hopes and worries, and
unsubstantiated conjecture «— NOT inside information

(See SFC Guidelines on Disclosure of Inside Information at para 17)
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INSIDE INFORMATION - “NOT GENERALLY KNOWN?”

 Information must not be generally known to the market
« Rumours or media speculation does not mean information is “generally known”
o Information in the mediaq, analyst research reports or electronic subscription
databases cannot be assumed to be generally known to the market (See
IDT 1990 report re. Lafe Holdings Limited)
- Considerations:
= how widely the information is disseminated

= whether information is accurate and complete
m whether the information is reliable

24



INSIDE INFORMATION - “NOT GENERALLY KNOWN?”

Information in the Mediq, Analyst Reseadrch etc., consider:

« whether the sources contain all the information that would need to be disclosed as
inside information under SFO s307B(3) with no material omissions that could make the
disclosure false or misleading;

« whether the market will realise that the information in those sources reflects information
known to the corporation; and

- whether the information will be regarded as speculation or opinion of persons outside
the corporation

If the information is incomplete or there are material omissions or doubts as to its bona
fides — NOT generally known

25



INFORMATION “LIKELY TO HAVE A MATERIAL
EFFECT ON THE PRICE OF LISTED SECURITIES”

« The information must be price sensitive
« The effect must be material

« MMT discussed test for “likely to materially affect the price of
listed securities in its Nov 2024 report on the insider dealing by
the CEO of China Forestry

» legal standard for “likely”

o must be a “real prospect” of the information affecting the
price — less than 50% probability would suffice




INFORMATION “LIKELY TO HAVE A MATERIAL
EFFECT ON THE PRICE OF LISTED SECURITIES”

Materiality standard — whether the information on the particular share would
iInfluence persons who would be likely to deal in the share in deciding whether or
not to buy or sell it

« hypothetical test
 no fixed thresholds of price movements or quantitative criteria
« magnitude of share price movement after information becomes publicly known

IS not conclusive - may be due to mixed impact of information released and
other factors

27



DEALING IN SECURITIES

« SFO s249 — a person deals, whether they act as principal or agent

 agreeing to deal & buying or selling the right to deal are also “dealing”




WHAT IS NOT INSIDER DEALING?

THE DEFENCES ss. 271 + 292

The dealing, counselling or procuring was made:

 for the sole purpose of acquiring qualifying shares as a director or intending
director of a corporation;

» in good faith in performance of an underwriting agreement for the listed securities
or derivatives; or

» in good faith as a liquidator, receiver or trustee in bankruptcy

29



INSIDER DEALING DEFENCES

CHINESE WALL DEFENCE

A corporation (eg an investment bank or sponsor firm) may have a defence if:

- there were effective internal controls in place (a “Chinese wall”) to ring-
fence inside information in the possession of any directors or employees;
and

- each individual who made the decision for the corporation to deal, or
counsel or procure a dealing, in the relevant listed securities or derivatives
did not have access to the inside information at that time and did not
receive advice from those in possession of that information
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INNOCENT PURPOSE DEFENCE

« The purpose in dealing, counselling or procuring DID NOT include the purpose of
securing or increasing a profit or avoiding or reducing a loss, whether for themselves

or another, by using the inside information

DEFENCE AVAILABLE TO AN AGENT

« the person dealt, or counselled or procured another to deal, in a Listco's listed
securities or their derivatives as agent and:

o did not select or advise on the selection of the listed securities or derivatives; AND

o did not know that the person for whom he acted was connected with that
corporation or had the inside information

31



OFF-MARKET DEALINGS

It is a defence if the dealing occurred off-market in Hong Kong and:

» the person dealing in listed securities or their derivatives and the

other party:

o entered into the dealing directly with each other; and
o at the time of the dealing, the other party knew, or ought
reasonably to have known, of the inside information OR

where a person counselled or procured another person to deal
in listed securities or their derivatives, he counselled or procured
the other party to enter into the dealing directly with him + at
that time, the other party knew, or ought reasonably to have
known, of the inside information




OTHER DEFENCES

It is a defence if a person dealt in listed securities or their derivatives, but did not counsel
or procure the other party to deal

IF at the time of the dealing the other party knew, or ought reasonably to have known,
that the person was a person connected with the corporation




OTHER DEFENCES (CONT’'D)

A defence is available to a person who counselled or procured another to deal in
listed securities or their derivatives if they establish that:

« the other person did not counsel or procure the counterparty to the dealing to
deal in the listed securities or derivatives;

AND

- at the time he counselled or procured the other person to deal, the other party
knew, or ought reasonably to have known, that the counterparty was a person
connected with the corporation

34



OTHER DEFENCES (CONT'D)

A person who deals or counsels or procures another to deal in a corporation’s
listed securities or their derivatives has a defence if:

« they acted in connection with a dealing under consideration or the subject of
negotiation (or in the course of a series of such dealings) with a view to
facilitating the accomplishment of the dealing/ series of dealings

AND

« the inside information was market information arising directly out of their
iInvolvement in the dealing or series of dealings

35



MARKET INFORMATION - SFO s292

Market information includes information containing one
or more of the following facts:

- that there has been or is to be, or has not been or will not be, a dealing in listed

securities or their derivatives, or that such dealing is under consideration or
negotiation

- the quantity and price or price range of the listed securities or their derivatives
involved; and

- the identity of the persons involved

Defence if a person trades with knowledge of their own trading intentions or
activities and for those who simply execute or facilitate a trade on their behalf

36



DEALINGS SUBJECT TO RULES OF A RECOGNISED
CLEARING HOUSE

“Dedling” subject to the rules of a recognised clearing house has a defence where
the deal is entered into by the clearing house with a clearing participant for the
purposes of the clearing and settlement of a market transaction

DEFENCE FOR TRUSTEES or PERSONAL REPRESENTATIVES

SFO s272 + s293 — defence for a trustee or personal representative who deals in, or
counsels or procures a dealing, in listed securities or their derivatives:

- dcting on advice obtained in good faith from a person appearing to be an
appropriate person to provide that advice +

 that person does not appear to be someone who would be insider dealing if they
dealt in the listed securities or their derivatives

37



DEFENCE FOR PERSONS EXERCISING
SUBSCRIPTION RIGHTS

SFO s273 + 5294 — defence for a person who dealt in listed securities or their derivatives:

» in exercising a right to subscribe for, or otherwise acquire those securities or their
derivatives where that right was granted or derived from securities held before the
person became aware of the inside information

38



INNOCENT PURPOSE DEFENCE
SFC V. YIU HOI YING CHARLES & OTHERS

2 individuals held 6 million shares + 10 million shares in Asia Telemedia Limited (Asia
Telemedia), respectively

Asia Telemedia owed HK$58 million to Goodpine Limited

Goodpine Limited served a statutory demand and said it would issue a winding-up
petition against Asia Telemedia if the debt was not repaid within 21 days

There was a price surge in Telemedid’s shares

Individuals sold their shares making profits of HK$5.3million + HK$5.1million, respectively

SFC allegea:
+ individuals’ knowledge of Goodpine Limited’s statutory demand was inside information
- they engaged in insider dealing when they relied on that information to dispose of their
shares at a profit

39



SFC V. YIU HOI YING CHARLES & OTHERS (CONT’D)

* Individuals relied on the innocent purpose defence — they sold
because of the rise in share price — not because of the inside information

« CFA rejected it in 4-to-1decision for the SFC

« CFA: using inside information = deciding to buy or sell listed securities
because of the quoted market price, knowing that price is artificially high
or low because of the inside information

- Individuals knew share price was artificially high because of the inside
information they possessed + sold the shares to profit from that
knowledge

 Innocent purpose defence does not apply if the inside information played
a role in the decision making




MMT PROCEEDINGS

« MMT oversees civil proceedings and, where appropriate, imposes civil
sanctions
o independent body

o inquisitorial in nature
o entitled to direct that the SFC carry out further investigations & report its

findings to the MMT

SFC can institute proceedings before MMT under SFO s. 252 to determine:

- whether any market misconduct has taken place +
+ the identity of the persons engaged in market misconduct +
« the amount of any profit gained or loss avoided as a result of the market

Mmisconduct

4]



MMT PROCEEDINGS (CONT'D)

MMT can identify a person as having engaged in insider dealing if:

« they committed insider dealing; OR

 the insider dealing was committed by a corporation of which the person is an
officer with their consent or connivance; OR

« another person committed insider dealing + they assisted or connived with that

person in the perpetration of the insider dealing, knowing that the conduct
constituted or might constitute insider dealing

Civil standard of proof applies

o MMT must be satisfied that a person has engaged in insider dealing on the
balance of probabilities

« MMT has powers to receive any evidence

o SFO s 253(4) — allows the MMT to consider self-incriminatory evidence

42



MMT PROCEEDINGS (CONT'D)
SFCV. CHENG CHAK NGOK: FACTS

« Mr. Cheng was the executive director, CFO + company secretary of ENN Energy
Holdings Limited (ENN)

* He obtained information on:
= ENN’'s planned takeover of China Gas
» the timing of the announcement of the general offer (the Announcement) +

= the offer price

« Mr. Cheng used 34 party’s securities account to buy China Gas shares before
Announcement — sold the shares for HK$3 million profit

« MMT not satisfied on the balance of probabilities that Mr. Cheng dealt in the
shares at the material times

o Insider dealing could not be proved

43



MMT PROCEEDINGS (CONT'D)
SFC V.CHENG CHAK NGOK: FACTS

SFC specified 4 grounds of appeal:

MMT had erred in law in:
o misdirecting itself that the inquiry was adversarial in nature
o misdirecting itself that burden of proof applied and rested with the SFC +
o failing to exercise its investigative powers under the SFO

MMT had (in substance) applied the criminal standard of proof & evidential
principles applicable to criminal proceedings

MMT erred in concluding that it could not be satisfied that Mr. Cheng had
engaged in insider dealing on a balance of probabilities

MMT failed to consider exercising its investigative powers under the SFO

4ty



MMT PROCEEDINGS (CONT'D)

SFC V. CHENG CHAK NGOK: Principles set
out by the Court of Appeal

Nature of MMT Inquiry

- the nature of the MMT's inquiry is civil and
inquisitorial

Standard of Proof
 the balance of probabilities

Burden of Proof

- only relevant in adversarial proceedings

* in inquisitorial proceedings, no party has the burden
of proof
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MMT PROCEEDINGS (CONT'D)
SFC V. CHENG CHAK NGOK: Decision

Standard of proof
« MMT had in substance applied the criminal standard in not making o
finding of dealing because other possibilities could not be ruled out

Burden of proof
« MMT incorrectly imposed the burden of proof on the SFC - no burden
of proof in an inquisitional inquiry
« SFC is only required to present evidence and submissions to allow MMT
to reach an informed decision on the balance of probabilities

Remittal
« CA upheld the SFC's appeal and remitted the matter to MMT
« MMT found it more likely than not that Mr. Cheng dealt in the shares
and found him culpable of insider dealing




. disqualification order
. cold-shoulder order
. cease and desist order

. disgorgement order
. cost orders
. disciplinary referral

« SFO s.257(2) - MMT can take into account previous
convictions in Hong Kong and MMT findings

« SFO ss. 253(2) + 254(6) - failure to comply with
various requirements of the MMT or disrupting its
proceedings

o maximum fine of HK$Tmillion + maximum 2
years' imprisonment

47



APPEALS

- May appeal to the Court of Appeal on a point of law

« SFO s266 - Need to obtain leave of the Court of
Appeal for an appeal based on a question of fact




CRIMINAL LIABILITY

* Insider dealing is liable to
prosecution as a criminal offence
under Part XIV SFO

o maximum penalty is 10 years' imprisonment + a fine
up to HK$10 million

« Appropriate sentencing in insider dealing cases is a
custodial sentence + a fine to disgorge profits from
insider dealing (Justice Ribeiro, HKSAR v Chan Pak Hoe
Pablo (FACC 1/2012))

« The court can also make disqualification, cold shoulder +
disciplinary referral orders

o Non-compliance — offence liable to a maximum
fine of HK$1 million + up to 2 years' imprisonment

49




NO DOUBLE JEOPARDY

« A person who has been subject to criminal proceedings
under Part XIV may NOT be subject to MMT proceedings if:

o those proceedings are still pending or

o no further criminal prosecution could be brought
against that person again under Part XIV in respect of
the same conduct + vice versa (SFO s283 + s307)

» Decision to take civil or criminal proceedings is made by the
Secretary for Justice

o whether there is sufficient evidence; and
o whether it is in public interest

« SFC can institute summary criminal proceedings before a
magistrate for less serious market misconduct offences
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CIVIL LIABILITY: PRIVATE RIGHT
OF ACTION

« SFO s281 + s305 - private right of civil action against the perpetrator in z sl e
favour of anyone who has suffered a pecuniary loss as a result o f_....‘ifl iEig;i“ E
B i e a
i ir i A 1 LB
o ONLY if fair, just and reasonable = gl
: s —
: : : : ; TP —
A person is taken to have committed market misconduct if: 1 ol
o he has perpetrated any market misconduct s RS
o a corporation of which he is an officer perpetrated the market T -
misconduct with his consent or connivance

o any other person committed market misconduct + he assisted or g el ———f
connived with that person in perpetrating the market misconduct, S — =
knowing that such conduct constitutes or might constitute market
misconduct

« Not necessary to have a finding of market misconduct before civil
proceedings

o but findings are admissible as prima facie evidence




TRANSACTIONS NOT VOID
OR VOIDABLE

SFO s280 + s304 - a transaction is not
void or voidable by reason only that it
constitutes insider dealing

52



OFFICERS' LIABILITY

« SFO s279 - duty on every Listco officer to take reasonable measures
to ensure proper safeguards are in place to prevent it from
perpetrating any insider dealing
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o "“officer” includes:

= 3 director, manager or secretary of, or other person involved
in the management of, the Listco

« SFO s258 - where a Listco has been identified as having engaged in
insider dealing + the insider dealing is directly or indirectly
attributable to a breach by any Listco officer of s279, MMT can
impose orders on that person even if they have not been identified
as having engaged in insider dealing themselves
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PART XIV LIABILITY

« SFO s390 - where it is proved that an offence
committed was aided, abetted, counselled,
procured or induced by, or committed with the
consent or connivance of, or attributable to the
recklessness of, any officer of Listco, or any person
purporting to act in any such capacity

o that person, as well as the Listco, is guilty of the

offence
o liable to be punished in accordance with Part XIV

54
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DISCIPLINARY PROCEEDINGS /. i

« SFO Part IX - Disciplinary orders applicable to a \
regulated person who is guilty of misconduct or who, PN f 7 |
In the opinion of the SFC, is not a fit and proper person STEF T (RS i
to be or to remain the same type of regulated person — i R J"

o “Misconduct” = any contravention of the SFO or of
the terms of any licence issued or registration

« Examples of disciplinary orders:

a. revocation or suspension of a person’s licence in
respect of all or any regulated activities

b. a fine < the greater of HK$10 million or 3 times the
profit gained or loss avoided

c. prohibition orders =4 ===

d. suspension or revocation of approval as a
responsible officer




DISCIPLINARY PROCEEDINGS
(CONT'D)

» “regulated persons” =
o Corporations licensed under the SFO +
= their Responsible Officers + persons
involved in their management

o Registered institutions +
= their executive officers, persons
involved in the management of their
regulated business + individuals
named in their register as carrying
on a regulated activity




PROCEEDINGS UNDER SFO s213

« SFO s2I3 — on the application of the SFC, CFl can grant
orders to prevent or remedy breaches of the SFO + other
relevant ordinances

o to ensure that assets of those suspected of market
misconduct will be available to compensate investors
for their losses resulting from the misconduct

o to obtain financial compensation for investors
through the grant of so-called ‘restoration orders’
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PROCEEDINGS UNDER SFO s213
(CONT'D)

s. 213 of the SFO also covers:

» aiding, abetting or assisting, counselling or procuring
another person to commit a breach of the SFO

* inducing another person to commit a breach of the
SFO

- directly or indirectly being knowingly involved in, or a
party to, a breach of the SFO

- attempting or conspiring with others to commit a
breach of the SFO




PROCEEDINGS UNDER SFO s213
(CONT'D)

Remedies
Injunctions + orders
* requiring the person to take steps to restore the

parties to a transaction to the position they were in
before the transaction OR

» restraining or prohibiting a person from acquiring,
disposing of or dealing in any property

“Restoration orders”
» take the necessary measures to put the affected

investors back in the same position they were in
before the transaction was entered into




SFC v. TIGER ASIA

Case confirmed CFI's ability to make orders sought by SFC under s. 213 even

in the absence of a prior finding of insider dealing by the MMT or a criminal

» Tiger Asia received confidential + price sensitive information regarding
placements of the shares of 2 banks

o took short positions in the banks’ shares before the placings were
announced to the public + made a substantial profit

 Tiger Asia dlso manipulated the CCB share price downwards during the
closing auction session

« Court ordered Tiger Asia + the 2 senior officers to pay around HK$45.3 million
to investors affected by their insider dealing
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HKSAR v. Du Jun

« Du Jun was convicted of insider dealing in the shares

of China Resources Holdings il o ) EEF

o shares worth HK$86 million e~ g%:':::FE :

o sentenced to 6 years' imprisonment + fined HK$1.7 Eﬂ'!"F'E
million ] —

» Civil proceedings under SFO s213 proceedings

o court granted a restoration order against Du Jun, e o o o e |
ordering him to pay approximately HK$24 million to e segess MU e
237 affected investors S Seirs

o b-year ban from serving as a director or managing
director of a Listco
o b-year ban from dealing in securities in Hong Kong

SFC can pursue criminal insider dealing proceedings +
s. 213 civil proceedings for investor compensation




DICKSON CONCEPTS MMT REPORT
MMT’s Findings

e Dickson Poon - founder and former Group Executive Chairman of Dickson
Concepts — culpable of insider dealing in Dickson Concepts’ shares

- Equity Advantage Limited (Equity), his investment holding company, also
culpable

 Dickson Concepts in breach of its obligation to disclose inside information to the
public (s 307B(1) SFO)

 Dickson Poon personadlly responsible for that breach — an officer whose intentional
conduct resulted in it (s 307G(2) SFO)
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DICKSON CONCEPTS - FACTS

« 20 Nov 2019: PayPal announced proposed US$4 billion acquisition of
Honey Science Corporation (Honey)

« Dickson Concepts held 3.73% of Honey through a wholly-owned
subsidiary

 Stake not public knowledge — booked only as “unlisted equity securities”

« 21 Nov 2019: Dickson Poon told price had been agreed — stake worth well
over US$100 million

« Dickson Poon calculated a profit of around US$120 million for Dickson
Concepts

Specific information about Dickson Concepts, not generally known to
persons who dealt in its shares, likely to materially affect the share price if
generally known — was “inside information”




DICKSON CONCEPTS

The Dealings

 Directors’ blackout period ended with interim results on 27 Nov 2019

« From 28 Nov - over 13 trading days and before the information was public, Dickson
Poon bought 2,756,500 Dickson Concepts shares

« Purchases made through Equity — a BVI co held through a discretionary trust
established by Dickson Poon

Connected Persons & Attribution

- Dickson Poon “connected with” Dickson Concepts — Group Executive Chairman and
Executive Director

« Equity also a connected person — both its directors were Dickson Concepts employees

- Dickson Poon's knowledge attributed to Equity when it dealt
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DICKSON CONCEPTS

 Dickson Poon culpable of insider dealing and of counselling or procuring Equity to
insider deal — Equity separately culpable

Innocent Purpose Defence Rejected

- Dickson Poon: purpose was long-term investment, not profit, and practice of
buying after results publication

« MMT: he used the information to buy at a lower price than if the information had
been public

« Buying at that lower price was itself “using inside information” to secure a profit
— whether or not he ever sold

» No established pattern of buying after results was shown
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DICKSON CONCEPTS

Breach of Dickson Concept’s Disclosure Obligation (s 307B(1) SFO)

« Listcos must disclose inside information (by announcement) as soon as
reasonably practicable after it comes to their knowledge

« An officer’'s knowledge is the Listco’s knowledge
 Limited exception for an “incomplete proposal or negotiation” kept confidential

+ Information came to Dickson Poon'’s knowledge as an officer on 21 Nov — attributed
to Dickson Concepts

» Exception inapplicable — no proposal or negotiation with Dickson Concepts existed

 In breach from 21 Nov to 25 Dec

06



DICKSON CONCEPTS

Dickson Poon’s Personal Liability (s 307G(2) SFO)

« An officer whose intentional, reckless or negligent conduct results in the Listco’s
breach is also in breach

« Claim that he believed the information was not inside information rejected

- Dickson Poon deliberately kept the Honey stake — and the expected gain — from
the board

- Board prevented from assessing whether an announcement was required
 His intentional conduct resulted in the breach — personally in breach

Sanctions - what'’'s next?

«  MMT will determine profit gained and orders at a later date
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2023 Consultation Conclusions

SFC Consultation Conclusions on Proposed Amendments to Enforcement-related Provisions of the
SFO published in August 2023:

« Proposed amendments to broaden territorial scope of HK's insider dealing regime
« Current regime does not apply to:
o securities that are only listed overseas (or their derivatives), even if insider dealing occurs in HK
o insider dealing involving HK-listed securities (or their derivatives) where relevant conduct
occurs outside HK

* Proposed amendments would extend SFO insider dealing to include:

o insider dealing in HK involving securities listed on overseas stock markets or their derivatives +

o insider dealing outside HK in HK-listed securities or their derivatives
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INSIDER DEALING IN HONG KONG INVOLVING
OVERSEAS-LISTED SECURITIES (OR THEIR
DERIVATIVES) (CONT'D)

 Only option currently is s300 proceedings

- Case where HK-licensed intermediary dealt in overseas-listed
securities before the announcement of a placing exercise

o Intermediary had inside information provided by another HK
intermediary when the dealing occurred
o Apart from the mechanics of trading, the acts relating to the

offence occurred in HK
o Inadequate evidence to demonstrate suspect engaged in
fraudulent or deceptive acts - precluded action under s300
« SFO s300 is a criminal offence: criminal standard of proof applies

o No civil equivalent provision under Part XIli
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INSIDER DEALING IN HONG KONG INVOLVING OVERSEAS-
LISTED SECURITIES (OR THEIR DERIVATIVES) (CONT'D)

Amend definition of “listed” in SFO s245(2) + s285(2)
o include overseas-listed securities + their derivatives

Add new section to cover acts of insider dealing involving overseas-listed securities or
their derivatives if any one or more of such acts occur in HK and the conduct is also
unlawful in the relevant jurisdiction

Repeal SFO s270(2) + s291(7) — insider dealing provisions on dual-listed shares which
will be redundant
o since overseas-listed securities will be within the insider dealing regime

SFO s271(5) — Off-market dealings defence
o defence will be made available to insider dealing involving overseas-listed
securities or their derivatives
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INSIDER DEALING IN HONG KONG-LISTED
SECURITIES OR THEIR DERIVATIVES
WHICH TAKES PLACE OUTSIDE HK

« To determine territorial jurisdiction, SFC applies common law test of whether a
substantial measure of the crime’s activities took place in HK

« SFC Consultation Paper:

o Approx. 61% of insider dealing cases between 2017-2021 related to insider
dealing perpetrated outside HK in HK-listed securities or their derivatives

« SFO insider dealing regime will be extended to cover any act involving HK-listed
securities or their derivatives, regardless of where it takes place
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PROPOSED AMENDMENTS TO SFO INSIDER DEALING
REGIME (CONT'D)

« The formulation of mens rea that applies to HK-listed securities or their
derivatives is currently narrower — does not cover “or some other person” dealing

- Align the 2 mens rea formulations for insider dealing taking place through
disclosure of inside information by adopting formulation in SFO s270(2)(b) +
s291(7)(b)

Mens rea under SFO s270(2)(b) and Mens rea under other SFO s270 + s291
s291(7)(b) sub-sections

lisieler @ellng @pples 1o clEdRlnee Insider dealing applies to securities listed
securities or their derivatives if: only in HK or their derivatives if:

2 [eEEel clselesig) e ierhnelien o person disclosing inside information
knows or has reasonable cause to N

beIieye {gle] ’Fhe chgr person to whom believe that only “the other person” to
the information is disclosed “or some whom information is disclosed will deal

other. person” .Wi” Qeo! in the listed In listed securities or their derivatives
securities or their derivatives




SFC Market Sounding Guidelines

« Effective on 2 May 2025 - applicable to SFC-licensed or registered persons disclosing
or receiving “Market Sounding Information” in the course of “Market Sounding”

o “Market Sounding” = communication of information about a planned transaction to potential investors to
gauge their interest in the transaction and to help determine the terms of the transaction (e.g. pricing)

o “Market Sounding Information” includes confidential information entrusted to an SFC-licensed or
registered person by its client, an issuer, or an existing shareholder selling or buying in the secondary
market (i.e. the “Market Sounding Beneficiary”)

« Core principles and procedures that disclosing persons and recipient persons will need to follow when
conducting market sounding :

Examples for disclosers:

Examples for recipients:

* must obtain the consent of the Market Sounding - must give consent to receiving market

sounding information
« must agree to ensure confidentiality and
prevent it being misused or leaked

Beneficiary to conduct market sounding;

e restrict market sounding to as few investors as
possible;

 use a standardised script

73



