SFC Practice Note 24: Receivers, Liquidators and Commencement of Offer
Periods

The Executive of the Securities and Futures Commission (SFC) issued a new Practice Note 24 (PN24) on 18
November 2022 regarding receivers, liquidators and when to commence offer period(s).

In March 2020, the SFC issued Takeovers Bulletin No. 52 (the 2020 Takeovers Bulletin) which stated that where
an independent receiver or liquidator is appointed over a controlling interest (i.e. 30% or more of the voting
rights) in a Hong Kong public company, this will give rise to a possible offer because of the expectation that the
receiver or liquidator would act quickly to sell the shares. An offer period would therefore commence as soon as
an independent receiver or liquidator took control of 30% or more of the voting rights in a public company. This
would trigger the requirement for publication of an announcement of a possible offer under Rule 3.7 of the SFC's
Codes on Takeovers and Mergers and Share Buy-backs (the Hong Kong Takeovers Code).

Rule 3.7 of the Hong Kong Takeovers Code will be satisfied if either the potential offeror or offeree company
makes a brief announcement that talks are taking place or that a potential offeror is considering making an offer.
Where no further announcement is made within a month of the first announcement, the potential offeror or
offeree company must make a monthly announcement setting out the progress of the talks or the consideration
of a possible offer, and must continue to do so until the announcement of a firm intention to make an offer under
Rule 3.5 of the Hong Kong Takeovers Code or a decision not to proceed with an offer.

However, since publishing the 2020 Takeovers Bulletin, the Executive has observed that:

1) although receivers, liquidators and offeree companies generally complied with the requirement
to publish a possible offer announcement under Rule 3.7 of the Hong Kong Takeovers Code, in many
cases, the appointment of a receiver or liquidator was not followed by an offer or change of control.
In some cases, there were few or no developments for over two years after the appointment of the
relevant receiver or liquidator, contrary to the expectation that they would act quickly to sell the shares;

2) inmany cases, the receiver or liquidator may not, in fact, actively seek or negotiate with a potential
purchaser (possibly due to market factors or a lack of interest in the relevant assets). There have also
been cases of settlement talks between the lender and borrower; and

3) subjecting offeree companies to the various restrictions applicable to them (such as Rule 4 of
the Hong Kong Takeovers Code with regards to no frustrating actions) and additional compliance
requirements (such as additional reporting on profit forecasts as required by Rule 10.4 of the Hong
Kong Takeovers Code), when there are either no substantive developments on a possible offer and no
real prospect of an offer, may be unduly burdensome on the offeree company and may not be in the
best interests of its shareholders.

Newsletter - Hong Kong 1


https://www.sfc.hk/-/media/EN/files/CF/pdf/Practice_Notes/Practice-Note-24_EN_20221118.pdf?rev=0237b606a5154c7086713aac1869148a&hash=77B9C064D325F7988E81C89BE2D59BFF
https://www.sfc.hk/-/media/EN/files/CF/pdf/Takeovers-Bulletin/20200331-SFC-Takeover-Bulletine.pdf?rev=47fe5968bbd9422b9ff258d226b83194&hash=89F3A2A095D953F9042B6868C5E84ADF

In light of the above observations, the Executive considers it inappropriate to keep an offer period open or to
commence an offer period where there is unlikely to be an imminent officer. It also notes that this could lead to
potential false market concerns for an offeree company. Accordingly, PN24 provides that:

a) an offer period will not commence upon the appointment of a receiver or liquidator, even if this
may result in a possible change of control, unless the receiver or liquidator indicates that it is:

(i) actively looking for a potential purchaser for the controlling stake; or
(i) already in a discussion with a potential purchaser over the controlling stake;

b) theoffereecompanyshould makeappropriate enquireswiththereceiverorliquidator astowhether
it proposes to sell the controlling stake. If the receiver is actively looking for a potential purchaser,
or already in discussion with a potential purchaser over the controlling stake, the offeree company
should submit a draft Rule 3.7 announcement to the Executive for vetting. The draft announcement
should disclose the appointment of the receiver or liquidator and the reason(s) for commencing an
offer period. The offeree company will also be required to publish monthly update announcements in
line with existing practice and as required by Rule 3.7 of the Hong Kong Takeovers Code;

¢) where the appointment of a receiver or liquidator does not initially result in the commencement of
an offer period, the receiver or liquidator and any future potential purchaser should take all necessary
steps to maintain confidentiality of information relating to a possible offer (e.g. negotiations relating to
the disposal of the controlling stake) and ensure there is no leakage of information as required by Rule
1.4 of the Hong Kong Takeovers Code. Under Rule 1.4, all persons privy to confidential information,
and particularly price-sensitive information, concerning an offer or contemplated offer must treat that
information as secret and may only pass it to another person if it is necessary to do so and if the other
person understands the need for secrecy. An offer period will thus only commence on the publication
of:

(i) an announcement of a firm intention to make an offer under Rule 3.5 of the Hong Kong
Takeovers Code; or

(i) a “talks” announcement under Rule 3.7 of the Hong Kong Takeovers Code. This should
only be issued if an obligation to issue an announcement has arisen under Rule 3.1, Rule 3.2 or
Rule 3.3 of the Hong Kong Takeovers Code, for instance where the offeree company is the subject
of a rumour or speculation about a possible offer or there is undue movement in its share price’);
and

d) where the offer period has been open for some time following the appointment of a receiver or
liquidator, and the offeree company believes that it is unlikely that an offer will be made imminently, it
is encouraged to consult with the Executive to end the offer period.

The Practice Note will not affect a party’s obligation to disclose information which is inside information under Part
XIVA of Hong Kong's Securities and Futures Ordinance.

[1] Rule 3.2(b)
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