“Unofficial summary translation, not to be relied upon”

Notice Regarding Various Issues for the Administration of Onshore Residents Financing and Making Reverse Investment with Foreign Exchange through Offshore Special Purpose Companies

In order to encourage, support and guide the non-public ownership economic development, further improve the mechanisms supporting venture capital investment policy, regularize the cross-border capital transactions of onshore residents through offshore special purpose companies involved in financing, in accordance with <<PRC Foreign Exchange Administration Rules>>, <<Offshore Investment of Foreign Exchange Administration Measures>>, <<Provisional Measures for Foreign Investors’ merger and acquisition of onshore enterprises>>, the following notice regarding issues pertaining to onshore residents financing and making reverse investment with foreign exchange through offshore special purpose companies is issued:

1. The “Special purpose companies” referred to in this Notice shall be onshore resident legal persons or onshore resident natural persons who use their assets or equity interests in their onshore companies (including financing using convertible bonds) for the purpose of undertaking offshore equity financing, and thereby directly establishing or indirectly controlling the offshore companies.

The “reverse investment” referred to in this Notice shall mean the direct onshore investment activities of onshore residents through Special purpose companies, including but not limited to:  purchase or placement of Chinese parties’ shares in onshore enterprises,  establishing onshore  foreign-invested enterprise and purchasing onshore assets through this enterprise or control onshore assets by way of agreement, entering into an agreement to purchase onshore assets and using these assets to establish a foreign-invested enterprise, increasing the capital of the onshore companies.

The “onshore resident legal person” referred to in this Notice shall refer to enterprises, social legal persons and other economic groups established in accordance with the laws of China; “onshore resident natural person” shall refer to a natural person who holds PRC identification card, passport or other legal identification document, or natural persons without PRC legal identification documents but due to economic interests normally reside in China.

The “control” referred to in this Notice shall mean onshore residents through acquisition, agency, trust, voting rights, buyback, convertible bonds and other methods obtaining rights to operate, receive profit or to make decision in relation to the Special purpose companies or onshore companies.

2. Onshore residents prior to establishing and controlling Special purpose companies shall make an application regarding foreign exchange for offshore investment registration by submitting the following documents to the local SAFE branch, and SAFE Administration department (hereafter referred to as “SAFE”).

(1) written application (which shall explain in detail the onshore company’s basic circumstances, shareholding structure of the Special purpose company and offshore financing arrangements);

(2) onshore legal person’s onshore registration documents, onshore resident natural persons shall produce their identification cards;
(3) business plan for offshore financing;
(4) onshore resident legal person shall provide the examination and approval letter for the source of foreign exchange (assets), and the approval documents of the offshore investment supervisory department;

(5) onshore resident legal person shall complete <<Offshore Investment Foreign Exchange Registration Permit>>, and the onshore resident natural person shall complete <<Onshore Resident Personal Offshore Investment Foreign Exchange Registration Form>> (Appendix 1).

(6) Other evidentiary materials as to truthfulness.

SAFE, upon examining and confirming that there is no error in the above materials, shall chop <<Offshore Investment Foreign Exchange Registration Permit>> or <<Onshore Resident Personal Offshore Investment Foreign Exchange Registration Form>> with the special seal for this project’s foreign exchange operations.

3. Where onshore residents invest their assets or equity interests in onshore enterprise into the Special purpose company, or launch offshore equity financing after injecting assets or equity interests into the Special purpose company, they shall attend to foreign exchange registration and amendment formalities with regard to their net assets rights and other changes in the Special purpose companies.  The following materials shall be submitted when making the application:

(1) written application (with detailed explanation of the shareholders and change in the shareholding structure of the onshore enterprise and Special purpose company, the price determination method of the assets or equity interests in the onshore enterprise and Special purpose company);

(2) onshore resident natural person shall complete <<Offshore Investment Foreign Exchange Registration Permit>>. Onshore resident natural person shall complete <<Onshore Resident Personal Offshore Investment Foreign Exchange Registration Form>>;

(3) foreign investment supervisory department’s approval, filing documentation for the reverse investment;

(4) Where state-owned assets are concerned, a confirmation document regarding the value of assets or equity interests of the onshore enterprise issued by the State-Owned Assets Administration department shall be provided;

(5) Evidentiary documentation for the offshore establishment, registration, business license of Special purpose company, etc;

(6) Other evidentiary materials as to truthfulness.

4. After Special purpose company has completed offshore financing, onshore residents shall, in accordance with the funds utilization plan as stated in business plan or prospectus, transfer the funds which have been earmarked for use onshore back to onshore.

5.
When the Special purpose companies use funds raised through offshore financing for reverse investment or provide shareholders’ loan and other debt capital to onshore enterprise, the relevant onshore enterprise shall attend to the relevant foreign exchange formalities in accordance with the current laws and regulations governing foreign funds and foreign debt administration.  SAFE, when attending to the foreign-invested enterprise’s registration and amendment registration, foreign debt registration for onshore enterprises, or when Special purpose companies attend to the foreign exchange registration in relation to share swap foreign funds exchange, shall examine <<Offshore Investment Foreign Exchange Registration Permit>> or <<Onshore Resident Personal Offshore Investment Foreign Exchange Registration Form>>.

6. After onshore residents have attended to the offshore investment foreign exchange registration and amendment formalities, the offshore residents may pay sums in relation to profits, dividends, liquidation, share swap, reduction of capital, etc with regard to the Special purpose companies.  
Profits, dividends and foreign exchange income as a result of change in capital obtained by onshore residents from the Special purpose companies shall be transferred back to onshore within 180 days of receipt, the profits or dividends may be entered into the current item foreign exchange account.  Upon approval by SAFE, foreign exchange income arising from changes in capital may be retained in a specialized account for capital projects, and may be settled upon approval by SAFE.

7. Where Special purpose companies experience increase or reduction in capital, share transfer or swap, mergers or split, long term equity or debt investment, providing guarantee to foreign entities and other material changes in capital, which do not involve reverse investment, the onshore resident shall go through offshore investment foreign exchange registration amendment or filing formalities with SAFE within 30 days upon occurrence of the material event.

8. Prior to the implementation of this Notice, where onshore residents have already established or controlled Special purpose companies offshore and have completed reverse investment, but has not yet  attended to the offshore investment foreign exchange registration formalities, they should attend their local SAFE before 31 March 2006 to go through the post-registration in relation to  offshore investment foreign exchange registration.  After onshore residents have completed the post-registration in relation to  offshore investment foreign exchange registration, SAFE may attend to the foreign capital, foreign debt foreign exchange registration formalities for the relevant onshore enterprise.

9. Onshore venture capital investment enterprises may refer to this Notice in establishing offshore Special purpose companies and participating in venture capital investment activities.

10. Where the above administration matters involve several onshore residents, the relevant onshore residents shall issue an appointment letter, appointing one to two onshore residents to attend to the relevant foreign exchange administration formalities.

11. Matters which are not dealt with in this Notice shall be attended to in accordance with the relevant laws and regulations governing foreign exchange for foreign investment and offshore investment currently in force.

12. Onshore residents who violate these regulations constituting foreign exchange evasion and other foreign exchange violation behaviour, shall be punished by SAFE in accordance with <<PRC Foreign Exchange Administration Rules>> and other relevant regulations.

13. This Notice shall be implemented as of 1 November 2005.  <<Notice regarding various issues of improving foreign exchange administration in relation to mergers and acquisitions with foreign investment>> (Huifa [2005] No.11) and <<Notice regarding issues of registration of personal offshore investment by onshore residents and registration of foreign exchange in relation to mergers and acquisitions with foreign investment>> (Huifa [2005] No.29) shall cease implementation at the same time.

Appendix 1:
Onshore Resident Personal Offshore Investment Foreign Exchange Registration Form

	Name of Resident (Appointor):
	Domicile:

	Resident’s ID or Passport no.:
	Name of Appointor and ID or Passport no.:

	Name of Offshore enterprise
	Incorporation place
	Incorporation date
	Country of listing
	Date of listing
	Net assets
	Gross assets
	Shareholding proportion

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	Amount of consolidated accounts 
	
	
	
	
	
	
	

	Total face value of shares held:
	Total market value

	Name of Onshore enterprise in relation to reverse investment
	
	Foreign invested enterprise approval certificate number
	

	Notes
	
	

	I declare:  the above information truthfully reflects the offshore shareholding situation for myself (or the onshore resident whom I represent together with myself). If there are any false statements, or cheating to obtain foreign exchange registration, I am willing to take on the legal responsibility resulting from these actions.  I guarantee I will completely and truthfully attend to foreign exchange registration and amendment formalities in accordance with the relevant regulations, and shall transfer back funds raised from offshore financing and offshore dividends, foreign exchange income from capital changes received from Special purpose companies.  I am willing to undertake all legal liability resulting from violation of these assurances.


Name of Resident (Appointor): ______

Handled by:______
  Approved by:_______

SAFE ____ Branch (SAFE Administration department)

Instructions for completing the form:

1. This form shall be submitted by the onshore resident natural person who directly or indirectly holds shares in offshore companies to the local SAFE where the onshore enterprise, which is the subject of reverse investment, is located.  According to the provisions of this Notice, Special purpose companies which go through the post-registration formalities in relation to offshore investment foreign exchange registration should have completed reverse investment and obtained foreign invested enterprise approval certificate before issue of this Notice.
2. “Domicile” refers to the person’s work and usual place of residence in China; Chinese nationals shall fill in their identification card number, foreigner shall fill in their passport number; “offshore enterprise” includes all enterprises incorporated overseas (including Taiwan, Hong Kong, Macau) in which the applicant directly holds shares, and in which the applicant indirectly hold shares because of  re-investment offshore, agency, share swap or other methods; if the offshore enterprise has yet to be listed, “country of listing” and “date of listing” need not be filled in;

3. “Net assets” and “Total assets” shall be figures from the accounting books.  For example:  an offshore company’s registered capital is USD5,000, the investing company buys 20% of the shares by contributing USD30 million capital, no liability, hence the net assets and the gross assets of this company is USD150 million; if the investing company buys USD 30 million worth of convertible bonds issued by the offshore enterprise, the net assets of this company shall be USD5000, gross assets shall be USD30,005,000, and the consolidated financial report figure shall be calculated according to international accounting rules and methods;

4. “Shareholding proportion” refers to the onshore resident natural person’s total direct and indirect shareholding proportion in the enterprise, indirect “shareholding proportion” shall be calculated by multiplying the direct shareholding proportion (or the trust assets held) by the direct shareholding proportion of the enterprise in another enterprise, “total market value” shall be calculated according to the market value of shares and assets at the end of last month;

5. Where the above administrative matters involve several onshore resident natural persons, the relevant onshore resident natural persons shall issue an appointment letter, appointing one to two onshore resident natural persons to attend to the relevant foreign exchange administration formalities.  When such onshore resident is attending to the registration, he shall produce an authority and appointment letter to the local SAFE, and shall state in the appendix at the back of the form names, domicile of each onshore residents he represents and their respective shareholding proportion in relation to the Special purpose companies and listed companies offshore;

6. The unit columns of this form are to be completed in US dollars, detailed to the two decimal places;

7. There shall be two originals of this form, the SAFE and the applicant shall each keep a copy.  In the meantime, SAFE will make a copy and notify the local foreign investment supervisory department by mail.
